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BRIEF IN REPLY TO APPELLANTS' 
LETTER OF MAY 6, 1977 


Preliminary Statement 
The letter submitted by plaintiffs' counsel on May 6, 
1977 is understandably vague as to the basis for the relief which 


plaintiffs request. The procedural situation is anomalous. A 


case which has been decided by the United States Supreme Court 


is now before this Court on rehearing, on the same complaint 
which the Supreme Court has held to be legally insufficient. In 
substance, plaintiffs are asking that the District Court be 
directed to grant a motion for leave to further amend the com- 
plaint -- a motion which plaintiffs have not yet made. Plaintiffs 
have never raised their current requests in the court below, have 
submitted no motion papers, and have not even served a copy of 


the proposed amended pleading. 


Plaintiffs have shown no justification for their attempt 


to invert the normal judicial procedure. They are in the extra- 


ordinary position of asking this Court to issue an advisory 


opinion to the District Judge, on a motion which has never been 
filed. The real reason for this strange procedure, we suggest, 
is that if plaintiffs complied with the provisions of Rule 15, 
serious substantive defects would be exposed in their motion to 
amend. We submit that this does not justify plaintiffs' effort 
to circumvent normal procedures, and to argue in this Court 
Matters which they have never raised in the Court below, and 
which should properly be raised in the District Court. 
Plaintiffs' Motion for Leave to 
Amend should be made in the 
District Court 

In their letter of May 6, 1977 plaintiffs ask (pages l 
and 2) that the District Court be directed to permit a series of 
amendments to the complaint, adding various claims under state 
law. Plaintiffs have not been denied leave to make the amendments 
referred to: they have, in fact, never raised any of the proposed 
amendments in the District Court. Instead, after proceeding at a 
deliberate pace for three years, they are suddenly asking this 
Court to anticipate and curtail the normal proceedings under the 
Federal Rules, and to assume the normal functions of a District 
Judge in passing initially on the proposed amendment. No justi- 
fication has been shown, and none could be shown, for any such 


abrupt departure from customary and established practice. 


The normal procedure for seeking such relief would be to 


file a motion in the District Court, under Rule 15 F.R.C.P., for 


leave to amend. Plaintiffs would normally submit papers in the 
Distric’: Court, setting forth the basis for their motion, and 
attaching a copy of the proposed amended pleading. Schwab v. 
Nathan, 8 F.R.D. 227 (S.D.N.Y. 1948); see, also, Grombach v. 
Oerlikon Tool and Arms Corp., 276 F.2d 155, 165 (4th Cir. 1960). 
The granting of a motion for leave to amend is normally addressed 
to the sound discretion of the District Court. See, e.g., 

zenith Radio Corp. v. Hazeltine Research, 401 U.S. 321, 330 


(1971); Foman v. Davis, 371 U.S. 178, 182 (1962). 


The District Court's exercise of that discretion would 
clearly be subject to the normal appellate review. Rogers v. 
White Metal Rolling and Stamping Corp., 249 F.2d 262, 264 (2d 
Cir. 1957), cert. denied 356 U.S. 936 (1958). In the present 
case, however, plaintiffs are asking the appellate court to rule 
on their motion before it is made in the court below -- i.e., 
not to review the exercise of the District Court's discretion, 
but to prevent such discretion from being exercised in the first 
instance. Plaintiffs have offered no justification for such an 


extraordinary request. 


As this Court has aptly stated, "[e]xcept to the 
limited extent of permitting defective jurisdictional allega- 
tions to be amended pursuant to 28 U.S.C. § 1653, [the Court 
of Appeals] cannot consider a 'new issue, not raised by the 
pleadings in the District Court or considered by it,' whether 


raised by motions to amend a complaint or otherwise." First 


National Bank of Cincinnati v. Pepper, 454 F.2d 626, 636 (2d 


Cir. 1972), quoting from Walker v. Felmont Oil Corporation, 262 


F.2d 163, 165 (6th Cir. 1958), cert. denied 361 U.S. 840 (1959). 
This rule as to amendment of the pleadings is consistent with 
"the general rule of practice which forecloses appellate consid- 
eration of issues not raised below." Terkildsen v. Waters, 481 
F.2d 201, 204 (2d Cir. 1973). Accord, Wilkerson v. Meskill, 501 
F.2d 297 (2d Cir. 1974); United States v. Vitasafe Corporation, 
352 F.2d 62 (2d Cir. 1965). This principle applies directly to 
issues which a party seeks to raise for the first time on peti- 
tion for rehearing. Partenweederei, M S Belgrano v. Weigel, 

313 F.2d 423 (9th Cir. 1962). Normal procedure requires that 

the District Court be given an opportunity to develop an adequate 
record, and to clarify and define the issues for appellate re- 
view. See, e.g., Terkildsen v. Waters, Supra, 481 F.2d at 204-5; 


John Birch Society v. National Broadcasting Company, 377 F.2d 194, 
LoS. (2d Cit. 1967). 


If plaintiffs elect to make a motion to amend in the 
District Court, defendants would be entitled to oppose the motion 
if the proposed amendment is legally insufficient on its face. 
See, e.g., Foman v. Davis, supra, 371 U.S. at 182; DeLoach v. 
Woodley, 405 F.2d 496 (5th Cir. 1968); Feldman v. Lifton, 64 
F.R.D. 539, 543 (S.D.N.Y. 1974). If plaintiffs herein were to 
file a proposed amended pleading in the District Court, as con- 
templated by the rules, each of their proposed additional claims 


would be open to serious challenge as to its legal sufficiency: 


(A) Thus, plaintiffs indicate a desire to allege a 
claim under the Martin Act, New York General Business Law § 352-c 
(Paragraph (A), page 2). But assuming, only for the purposes of 
a motion to amend, the truth of all plaintiffs' aliegations, any 
proposed claim under the Martin Act would be legally insufficient. 
That statute, like Rule 10b-5, requires actual deception, and will 
not support a private damage action where "plaintiff was not in 
fact deceived." Architectural League of New York v. Bartos, 404 
F.Supp. 304, 313 (S.D.N.Y. 1975); Accord, Corporate Finders and 
Consultants, Inc. v. Universal Container Corporation, 39 A.D. 2d 
533 (lst Dept. 1972). As further discussed below (pp. 7-8), 
2laintiffs herein clearly were not "deceived" by any alleged de- 
fect in the information statement, since they commenced the 
present action in lieu of tendering their shares. A fortiori, 
in the absence of any actual deception, plaintiffs would be unable 
to show any causal connection between the act complained of and 
the claimed injury, as they would be required to do under the 
Martin Act. Corporate Finders and Consultants, inc. v. Universal 
Container Corporation, supra; Herzfeld v. Laventhal, ’ ekstein, 
Horwath & Horwath, 378 F.Supp. 112, 130 (S.D.N.Y. 1974), affirmed 
in part and reversed in part on other grounds 540 F.2d 27, 34 (2d 
Cir. 1976). Since the Delaware short form merger did not require 
the consent of minority stockholders, and the plaintiffs did not 
in fact tender their shares, plaintiffs clearly could not estab- 


lish the necessary causation. Any amendment under the Martin Act 


would thus be insufficient as a matter of law. 


(B) Plaintiffs also indicate an intention (Paracraph B, 
page 2) to amend their complaint "to claim a breach of fiduciary 
obligation under the laws of the State of New York", based on the 
allegaticn that the merger was "without business purpose ata 
grossly inadequate price." Kirby, however, was a Delaware, not 
a New York, corporation, and the Delaware courts have expressly 
held that a short form merger does not violate any fiduciary 
obligation, with or without a “business purpose". See, e.g., 
Stauffer v. Standarc Brands, Inc., 187 A.2d 78, 80 (Del. Sup.Ct. 
1962) ("This power of the parent corporation to eliminate the 
minority is a complete answer to plaintiff's charge of breach of 
trust. . .."). Kirby was a creature of Delaware law, "and in- 
vestors commit their funds to corporate directors on the under- 


Standing that. except where federal law expressly requires certain 


responsibilities of directors with respect to stockholders, state 


law will govern the internal affairs of the corporation." Santa 
Fe Industries, Inc. v. Green, Uses. : SF SCE, I292;. 1364 


(1977), quoting Cort v. Ash, 422 U.S. 66, 84 (1975). See, also 
Cohen v. Beneficial Loan Corp., 337 U.S. 541, 550-1 (1949). It is 
well settled that the New York courts would apply Delaware law in 


determining the fiduciary obligations of a Delaware corporation. 


Diamond v. Oreamuno, 24 N.Y. 2d 494, 503-4 (1969). See, also, 
Lehman Brothers v. Schein, 416 U.S. 386, 388 (1974). A federal 


court sitting in New York would clearly be obliged to do the same. 


Klaxon Co. v. Stentor Electric Mfg. Co., 313 U.S. 487 (1941). 


(C) Plaintiffs further indicate an intention (Para- 
graph C, page 2) to file an amended claim under § 7303 of the 
Delaware Securities Act, "which language is identical to the 
wording of Securities and Exchange Commission Rule 10b-5." 

Thus plaintiffs apparently seek to reargue, through the back 
door, their claim under Rule 10b-5, which was resolved adversely 
to them by the United States Supreme Court. This, clearly, 
plaintiffs may not do. See, e.g., Munro v. Post, 102 F.2d 686, 
688 (2d Cir. 1939); Cherokee Nation v. State of Oklahoma, 461 


F.2d 674, 678 (10th Cir. 1972), cert. denied 409 U.S. 1039. 


Plaintiffs also indicate (pages 3-5) a desire to amend 
in order to allege "material omissions" from the information state- 
ment sent to Kirby Lumber Corporation. If the proposed amended 
complaint were served, as plaintiffs still have not done, defend- 
ants would take sharp issue with the additional factual allega- 
tions. Assuming however, arguendo only, the truth of any such 
amended allegation, the proposed amendment would be legally in- 
sufficient. In order to maintain a claim under Rule 10b-5, a 
private plaintiff must show some causal connection between the 
alleged misrepresentation or omission and the damage which he 
sustained. See, e.g., Shapiro v. Merrill Lynch, Pierce, Fenner & 
Smith, Inc., 495. F.2d 228 (2d Cir. 1974); Chasins v. Smith, Barney 
& Co., 438 F.2d 1167, 1172 (2d Cir. 1970); Crane Co. v. Westinghouse 
Air Brake Co.,. 419 F.2d. 787,. 797 (24 Cix. 1969), cert. denied 400 


U.S. 822. In the present case, it is conceded that plaintiffs did 


not accept the tendered price for their shares, but rather first 
demanded an appraisal, and subsequently filed the complaint in 
this action. Clearly no alleged defect in the information state- 
ment caused plaintiffs to take or omit any action whatever, and 
the required causation could not be shown by plaintiffs in this 
action. Whether the propos. llegations could state a legally 
sufficient claim as to a stockholder who had tendered his shares 
in response to the information statement is a question not before 
the court in this case. Under any conceivable amendment which 
these plaintiffs might offer, it would still not be before the 


court. * 


The foregoing are indicative of some of the problems 
which plaintiffs presumably would i.ce, if they served a proposed 
amended complaint and filed a proper motion for leave to amend. 
Since they have not yet done so, defendants can only address ina 
preliminary way some of the obvious problems which such a motion 
would raise. If plaintiffs wish leave to amend, they should make 
a motion in the normal course and should do so in the proper form, 
i.e. the District Court, and defendants should have a full oppor- 
tunity to be heard in that Court on all the legal issues presented 
by the motion. None of the issues referred to in plaintiffs' 
letter are properly before this Court at this time, and this Court 
should not entertain plaintiffs' effort to obtain an advisory 


cpinion on the motion which they have not yet made. 


* Perhaps for this reason, in their pending state court action, 
plaintiffs herein have joined additional plaintiffs who allege 
that they did tender their shares. 


Other Requests in Plaintiffs' Letter 


Plaintiffs also request (pages 5-6) that “further briefs" 
should be submitted as to whether appraisal is the exclusive reme- 
dy under the law of Delaware (see defendants' principal brief in 
this Court, pages 30-34). Plaintifrs base this request on the 
pendency of two cases in the Delaware Supreme Court, Singer v. 

The Magnanox Company, and Tanzer v. International General 
Industries, “expected to be decided before the end of June." The 
cases in question still have not been decided in the Delaw 
Supreme Court, and would not in any event affect the law of 
Delaware as it pertains to this case. Both Singer and Tanzer 
involve long form mergers, and thus did not arise under Section 
253 of the Delaware Corporation Law. Both relate principaliy to 
the extent tiat a "corporate purpose" is required in Delaware, 
under vaciov,. circumstances, for a long form merger. But the 
Delaware courts have made it clear that no such corporate purpose 
is required for a short form merger, and that appraisal is the 
exclusive remedy under the short merger statute, since "the very 
purpose of the statute is to provide the parent corporation with 
a means of eliminating the minority shareholder's interest in the 
enterprise." Stauffer v. Standard Brands, Inc., 187 A.2d 78, 80 


(Delaware Sup. Ct. 1962). 


Plaintiffs also urge that diversity jurisdiction existed 


as to their purported claims under state law. Assuming arguendo 


that they were correct, the dismissal of the state law claims 


should still be affirmed. For the reasons set forth above, and 


in defendants' principal brief in this Court (pp. 30-34), the 


purported state claims are insufficient as a matter of law. 


Finally, plaintiffs urge (page 7) that the judgment 
should "clearly state" that it is “without prejudice to the 
institution of claims in the state courts." With respect to the 
claim under New York State law, which plaintiffs seek to add by 
amendment, it should be noted that plaintiffs have already 
commenced an action in the New York State courts. Pla atiffs have 
no justification whatever for bringing a duplicative action in the 
already over-burdened federal courts in this district, or for 
asking this Court to issue an advisory opinion to the New York 


State courts on a question of New York law. 


CONCLUSION 


This case should be remanded to the District Court for 
further proceedings consistent with the opinion of the United States 
Supreme Court. If plaintiffs wish to further amend their complaint, 
they should move in the District Court for leave to do so. 
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